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J  U  D  G  M  E  N  T 

 

   The accused has been charged with murder of his father, who 
initiated quarrel with him in drunken condition at home. The evidence, as a 
whole, reveals that as a result of heavy alcohol addiction, the deceased 
accidentally fell on a wooden stool and died instantaneously.  
 

PROSECUTION CASE :  

 

2.   The prosecution case may, in brief, be stated as follows :  

 

 One Bahamoni Jaria, wife of Late Mangal Jaria, lodged an FIR, on 

11-03-2013, before the Officer-in-charge of Jamuguri PS, alleging that on 10-03-

2013, at about 10 p.m., her husband Mangal Jaria, in his inebriated condition 

initiated a quarrel with her son- the accused Prakash Jaria and in course of the 

quarrel, the accused Prakash Jaria assaulted on his body and head by means of a 

wooden stool causing grievous injuries, on his person. Mangal Jaria succumbed to 

his injuries in the night of the occurrence itself.  

 

INVESTIGATION :  

 

3.   Based on the above FIR, Jamuguri PS case No.33/13 u/s 302 of IPC, 

was registered and then the Officer-in-charge, SI Rama Kanta Nath, took up the 

investigation into the case.  

 

   In course of investigation, the IO, Inspector (Retd.) Rama Kanta 

Nath visited the place of occurrence, that is, the house of the informant 

Bahamoni Jaria, situated at Jaypur, No.3 Bongaon, drew up a sketch map of the 

place of occurrence, examined witnesses, who were found available at the place 

of occurrence. He seized one stool. The IO then prepared the Inquest Report on 

the dead body of deceased Mangal Jaria. Thereafter, the IO sent the dead body of 

Mangal Jaria to Kanaklata Civil Hospital, Tezpur for Post Mortem Examination by 

a dead body challan. Meanwhile, he was transferred from Jamuguri PS and as 

such, he handed over the case diary to his successor Officer-in-charge SI Jayanta 

Kalita. On perusal of the case diary, the 2nd IO, SI Jayanta Kalita found that though 

the investigation was already completed, but the Post Mortem report was yet to 

be collected and accordingly, he collected the Post Mortem report and on being 

satisfied that there was a prima-facie case against the accused, he submitted the 

charge-sheet u/s 302 of the IPC against the accused.  

 



Page 3 of 15 

3  

TRIAL :  

 

4.   Since the charge sheeted offence u/s 302 of the IPC, is exclusively 

triable by the Court of Session, the  Learned Chief Judicial Magistrate, Sonitpur, 

Tezpur,  vide order, dated 01-10-2013, passed, in GR Case No.538/2013, after 

observing necessary formalities under Section 209 of the CrPC, committed the 

case to this Court of Session for trial.  

 

5.  On perusal of the prima-facie evidence on the case diary and 

hearing the learned counsel of both the sides, a formal charge u/s 302 of the IPC, 

vide order, dated 20-11-2013, was framed. The charge was then read over and 

explained to the accused, to which he pleaded not guilty and claimed to be tried.  

 

6.   In order to prove the charge, levelled against the accused person, 

the prosecution has examined 7 (seven) witnesses, including the autopsy surgeon 

and the Investigating Officers, while the defence cross-examined them.  

 

7.  After closing the evidence of the prosecution side, the statement of 

the accused person was recorded u/s 313 CrPC, on 11-07-2014. The accused 

pleaded not guilty, and declined to examine any witness in defence. The accused 

has pleaded that in the relevant night, his father lost his balance in drunken 

condition and fell on the stool at home. His father was habituated to heavy drinking 

of alcohol everyday. 

 

8.  I have heard the argument advanced by Mr. H. P. Sedai, the learned 

Public Prosecutor, and Mr. Prayag Kr. Sarma, the learned Legal Aid counsel. I have 

gone through the entire evidence proffered by the prosecution and also the 

statement of the accused, recorded u/s 313 of the CrPC.   

 

POINT FOR DETERMINATION :  

   

9.    From the evidence on record, and on the basis of oral submission 

of the learned counsel for both the sides, the following point emerged for 

determination :  

 

  Whether the accused, on 10-03-2013, at about 10 p.m., at 

No.3 Jaypur Bongaon, under Jamuguri PS,  committed murder of 

his father Mangal Jharia, by means of a wooden  stool ? 
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THE DECISION AND THE REASONS THEREFOR 

 

EVIDENCE 

 

10.   PW-1 Bahamoni Jaria. Her evidence is that the accused Prakash 

Jaria is her son. The deceased Mangal Jaria was her husband. The occurrence took 

place last year (2013). The occurrence took place on a day, before 7 p.m. at their 

home, situated at No.3, Jaypur Gaon. At that time, she went to buy household 

goods at a shop at „Mangalbaria Centre‟. When she returned home, at about 7 p.m., 

she found her husband dead, at home. At the time of occurrence, her son, the 

accused Prakash Jaria, Miss Mariana Jaria, daughter, aged 8 years, another 

daughter Miss Ruth Jaria, aged 5 years, and her husband- the deceased Mangal 

Jaria were at home.  The deceased was in the habit of drinking alcohol, everyday, 

and at the relevant time of the incident, he was in drunken condition. Witnessing 

the post-incident scenario, she called the neighbouring people. Sri Kasu Barla 

(PW-2) was among the neighbours, whom she called. The local VDP came and 

informed the police about the occurrence. The police arrived and arrested her son 

– the accused Prakash Jaria. Police interrogated her. Police seized one stool with 

three legs from their house. She put her thumb impression on the seizure memo. 

Mat.Ext.1 is the said stool seized by police. She lodged the ejahar, on being written 

by police, as per her dictation. The police removed the dead body to the Civil 

Hospital for Post Mortem Examination. The police also prepared some documents 

at the place of occurrence.  

 

  Prosecution has declared the witness hostile. In cross-

examination by prosecution, she has admitted the suggestion that the police 

recorded her statement. She denied the suggestion that she made any statement 

before the police, as quoted in her evidence on record.  

   

   In cross-examination by defence, she has, inter-alia, stated that 

she has not seen who killed the deceased – her husband. She has admitted that 

her husband Mangal Jaria used to create nuisance at home in drunken condition. 

Her husband was suffering from high blood pressure. Her both daughters are 

very young and do not know how to speak. She has admitted that her husband 

died due to fall on the seized stool. The ejahar was written by a Police Officer. It 

was written by the police on their own. The police did not write the ejahar as per 

her version of the incident.  

  

11.  PW-2 Kasu Barla. His evidence is that he knows the accused 

Prakash Jaria. The informant Bahamoni Jaria is his cousin sister. The deceased 
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Mangal Jaria was known to him. The occurrence took place in the year, 2013 at 

the residence of the informant. The occurrence took place during night hours. At 

the time of incident, he was sleeping at home, situated near to the house of the 

accused and the informant. The accused Prakash Jaria went to their house and 

requested him to see his father, who was behaving abnormally at home. On his 

request, he rushed to his house and found his father Mangal Jaria lying dead 

inside his house. He noticed bleeding from the injuries sustained on the back of 

neck of the deceased. He has no knowledge, who killed the deceased Mangal.  

  

   The Prosecution declared the witness hostile. The police did not 

record his statement. He denied the suggestion that he sated in his statement 

made before the police, as quoted in his evidence on record.  

 

   In cross-examination by defence, he has stated that he has not 

witnessed the occurrence when taken place. The police did not record his 

statement.  

 

12.  PW-3 Johan Kujur. His version is that he knows the accused 

Prakash Jaria. The deceased Mangal Jaria was known to him. The accused was the 

son of the deceased and lived together under the same roof. The occurrence took 

place on a day, during night hours, about a year back, in the house of the 

accused. He came to know about the incident only on the following day, morning. 

He heard about the incident from the villagers of Jaypur gaon. He overheard the 

villagers discussing about the occurrence, as there was a great commotion over 

the incident. In the relevant night of the occurrence, he was at home.  

 

  In cross-examination, he has stated that the police did not record 

his statement.  He has no personal idea as to how the deceased died.   

 

13.  PW-4 Ishak Jaban. His evidence is that he knows the accused 

Prakash Jharia. The deceased Mangal Jaria was his father. The occurrence took 

place, on the night of a day, about a year back in the house of the accused. At the 

time of the incident, he was a resident of Jaypur Jangalbasti gaon. On the 

following day, morning, when he was proceeding to his workplace at their 

village, and when he was just crossing the house of the accused, he witnessed the 

presence of police and the villagers in the house of the accused. Out of curiosity, 

he entered the house-compound of the accused. He saw the deceased lying dead 

at the courtyard of the house of the accused. He has not seen the Mat.Ext.1, the 

stool, which was seized by Ext.1, the seizure memo, where Ext.1(1) is his 

signature.  He has not seen the police seizing the said Mat.Ext.1, the stool.  
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   In cross-examination, he has stated that he has no personal 

knowledge about the cause of the occurrence and where it occurred. The police 

did not show him the Mat. Ext.1, the stool, before it was seized. The police did 

not record his statement.  

 

14.  PW-5 Dr. Atul Kr. Kalita, the doctor, has deposed that on 11-03-

2013, he was attached to Kanaklata Civil Hospital, Tezpur as M&HO-I. On that 

day, as per requisition in connection with Jamuguri PS Case No. 33/13, dated 11-

03-2013, he performed the Post Mortem examination, on the body of the 

deceased Mangal Jaria, son of Malo Jaria, a resident of Jaypur No.3, Forest village, 

under Jamuguri PS, on being escorted and identified by UBC Debajit Kyshab, 

Biracha Herrage and one Emil Topno and found as follows :  

 

  “ A male dead body of average built of dark complexion with 

bleeding marks from nostrils. Wearing green long pant, green Jangia with short 

black hair.  

 

  Rigor mortis was present.  

  I have found the injuries on the dead body, namely :  

 

(i) 2 cm cut and lacerated wound over occipital area. 

(ii) Depression over frontal scalp of 2 cm X 3.5 cm size  

 

On dissection, the scalp haemotoa were found. Cut and lacerated 

wound over occipital area found.  

Extra-dural and sub arachnoid haemotoma were found.  

Intra-celebral haemorhage found.  

Multiple bruises over back.  

Fracture of frontal bone.   

  Other organs were found healthy.”  

 

  He has opined that the deceased died due to shock and 

haemorrhage as a result of ante mortem injuries sustained. All the head injuries 

were sufficient to cause instantaneous death of a person, in the ordinary course 

of nature. The injuries were caused by blunt weapon.  

 

   He has recognised Ext. 2, the Post Mortem Report, where Ext. 2(1) 

is his signature and Ext. 2(2) is the counter-signature of the Joint Director of 

Health Services, recognized through correspondence.  
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  In cross-examination, he has stated that the nature of injuries 

sustained by the deceased may be caused by fall on hard substance.  

 

15.   PW-6 Jayanta Kalita, the IO, has deposed that on 26-06-2013, he 

was attached to Jamuguri PS as its Officer-in-charge. On that day, he received the 

case diary of Jamuguri PS Case No.33/13 from his predecessor Officer-in-charge 

Rama Kanta Nath. On perusal of the case diary, he found that though the 

investigation was already completed, the Post Mortem report was yet to be 

collected and accordingly, he collected the Post Mortem report and on being 

satisfied that there was a prima-facie case against the accused, he submitted the 

charge-sheet u/s 302 of IPC against the accused. He has recognised Ext. 3, the 

charge-sheet, where Ext.3(1) is his signature.   

 

    In cross-examination, he has stated that at the time of receipt of 

the FIR at Jamuguri PS, he was not attached to that Police Station and he did not 

investigate into the case except filing of the charge-sheet on the basis of the 

materials collected by his predecessor IO. 

 

16.  PW-6 Inspector ( Retd.) Rama Kanta Nath, the IO, has deposed 

that on 11-03-2013, he was attached to Jamuguri Police Station as its Officer-in-

charge. On that day, at about 7-30 a.m., he received an ejahar from Bahamoni 

Jaria (PW-1), wife of Mangal Jaria and thereupon registered it as Jamuguri PS 

Case No. 33/13, u/s 302 IPC. He took up the investigation into the case. Ext.4 is 

the FIR, where Ext.4(1) is his signature with note. 

 

    In course of investigation, he visited the place of occurrence, that 

is, the house of the informant Bahamoni Jaria, situated at Jaypur, No.3 Bongaon. 

He drew up a sketch map of the place of occurrence. Ext.5 is the Sketch Map of 

the place of occurrence, where Ext.5(1) is his signature. He examined the 

witnesses, found available at the place of occurrence. He found the dead body of 

the informant‟s husband Mangal Jaria on the floor of the single dwelling room of 

his house. He found one wooden stool with three legs, used as the weapon of 

offence. He seized the same by Ext.1, the seizure memo, in presence of witnesses, 

where Ext.1(2) is his signature. Mat.Ext.1 is the seized stool. He found the accused 

Prakash Jaria being tied off by the local villagers in the single room house with a 

small veranda only, where the dead body of Mangal Jaria was found. He arrested 

the accused. He obtained the signature of the accused on the seizure memo, 

Ext.1, where Ext. 1(3) is the signature of the accused Prakash Jaria. The accused is 

the son of the deceased. Then, he prepared the Inquest Report on the dead body 
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of Mangal Jaria, in presence of witnesses. Ext. 6 is the Inquest Report, where 

Ext.6(1) is  his signature. Thereafter, he sent the dead body of Mangal Jaria to 

Kanaklata Civil Hospital, Tezpur for Post Mortem Examination by a dead body 

challan, Ext.7, where Ext. 7(1) is his signature. He arrested the accused and 

forwarded him to the Court. Mat. Ext.1 was shown to the Court of learned Chief 

Judicial Magistrate, Sonitpur, Tezpur. Meanwhile, he was transferred from 

Jamuguri PS and as such, he handed over the case diary to the successor Officer-

in-charge SI Jayanta Kalita.  

 

  He admitted the suggestion that PW-1 Smt. Bahamoni Jaria in her 

statement given before him stated as quoted in her evidence, which she (PW-1) 

denied. Ext.8 is the case diary, in connection with Jamuguri PS Case No.33/13, 

where Ext. 8(1) is the relevant statement of PW-1 Bahamoni Jaria. He admitted 

the suggestion that PW-2 Kasu Barla in his statement given before him stated as 

quoted in his evidence, which he (PW-2) denied. Ext.8 is the case diary, in 

connection with Jamuguri PS Case No.33/13, where Ext. 8(2) is the relevant 

statement of PW-2 Kashu Barla.  

 

   In cross-examination, he has stated that he received the FIR, 

Ext.4, from Raghu Bora, at Jamuguri PS. He delivered the FIR to him, on behalf of 

the informant Bahamoni Jaria, the wife of the deceased Mangal Jaria. He 

recorded the statement of Raghu Bora. He has admitted that the name of Raghu 

Bora was not cited as a witness in the charge-sheet by his successor IO. The 

informant put her thumb impression on the FIR. While recording the statement 

of the informant Bahamoni Jaria, he did not enquire from her about the 

authenticity of her purported thumb impression on the FIR, delivered through 

Raghu Bora. He has denied the defence suggestion that the FIR, Ext.4, is a forged 

and fabricated document. He found the deceased inside the first room of the 

house of the informant with bleeding from his head. The seized Mat.Ext.1, the 

stool, did not contain any blood stain. There was blood stain on the floor of the 

room, where the dead body was found lying. He did not collect blood sample 

from the floor of the room, where the dead body was found.  

 

   He has denied the defence suggestion that he did not seize any 

stool from the room of the house of the informant and the deceased, where the 

dead body was found lying. He has denied the defence suggestion that he did not 

record the statement of PW-3 Johan Kujur and PW-2 Kasu Barla.  

 

  On receipt of the FIR, he made GD Entry in Jamuguri PS, GD Entry 

No. 182, dated 11-03-2013, at 7-30 a.m. He has not seen any certified copy of the 
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said GD Entry No. 182, dated 11-03-2013. The sketch map of the place of 

occurrence is not in scale. The place of occurrence is situated about 25 Kms from 

Jamuguri PS and the distance is not indicated in the sketch map, Ext.5. There was 

only one room in the house with one small verandah only. It was a small bamboo 

made room. He has denied the defence suggestion that he did not visit the place 

of occurrence.  

 

  He has denied the defence suggestion that Mat. Ext.1, the stool, 

was not seized, in presence of witnesses, and observing formalities required 

under the provisions of the CrPC.  

 

ANALYSIS OF EVIDENCE :  

 

(A)   WHETHER MURDER & COMPLICITY OF ACCUSED : 

LEGAL POSITION :  

 

17.   Section 299 of the IPC defines the expression „culpable homicide‟. 

Homicide means killing of a human being by a human being. „Culpable homicide‟ 

means of causing of death (i) by an act with the intention of causing death ; (ii) 

an act with the intention of causing such bodily injury as is likely to cause death ; 

or (iii) an act with the knowledge that it was likely to cause death. In short, there 

are three species of mens rea in culpable homicide, that are (a) an intention to 

cause death, (b) an intention to cause a dangerous injury and (c) knowledge that 

death is likely to happen.   

 

  The offence of „culpable homicide as stated above is defined in 

Section 299 whereas „murder‟ has been defined in Section 300 of the IPC. The 

basic difference between the „culpable homicide‟ and „murder‟ lies in the degree 

of gravity of the offence. In order to bring home the offence within the 

parameter of Section 300 of the IPC, the prosecution has to establish that the 

assailant had the definite intention to cause the death of the deceased or the 

offender had the knowledge that the wounds he is inflicting would be sufficient 

to cause the death or that those will be dangerous to human life. Section 300 of 

the IPC is qualified with .qualified with 5 (five)  statutory Exceptions. If any of the 

five Exception is attracted, the offence would be termed as „culpable homicide 

not amounting to murder‟. Therefore, the essential ingredients of the offence of 

murder have to be deduced and inferred from a series of facts, like weapon used 

in the crime, number of the wounds, situs of the wound and other attending 

circumstances.  
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(i)   FIR & EVIDENCE OF INFORMANT :  

   [ SUBSTANTIALLY DIFFERENT ] 

 

18.  On scrutiny of the FIR, dated 11-03-2013, vide Ext.4 and the 

evidence of its maker, the informant PW-1 Bahamoni Jaria, the wife of the 

deceased Mangal Jaria, it appears that though she implicated her son, the accused 

Prakash Jaria with the offence of killing his father Mangal Jaria, aforementioned, 

by means of a stool in the midst of a quarrel initiated by him ( the deceased) in 

drunken condition, in cross-examination, however, specifically deposed 

contradicting the version in the FIR that she did not see who killed her husband 

and that her husband, who was suffering from high blood pressure died due to 

fall on the seized stool, Mat. Ext.1. According to PW-1, the informant, whom the 

prosecution declared as a hostile witness, denied the account of the incident 

narrated in the said FIR, Ext.4, deposing that “ the police did not write the ejahar 

as per my version of incident”. PW-1 has, further, deposed that her husband – the 

deceased used to create nuisance at home in drunken condition. Thus, the 

account of the incident given in the FIR, Ext.4, substantially differs with the 

evidence of the informant (PW-1) in Court, during trial, which has shaken the 

very substratum of the prosecution case so far the question of the accused‟s 

alleged act of killing his father Mangal Jaria, in the midst of quarrel, initiated by 

the deceased himself entailing sustaining of fatal injury by his accidental fall on 

the stool, Mat.Ext.1, in drunken condition, which brought his death. Hence, this 

Court is of the view that the evidence of the informant (PW-1), who is declared as 

a hostile witness needs to be subjected to close scrutiny to see whether any 

portion of her evidence is consistent with the evidence of the remaining PWs, 

which can safely be accepted, beyond reasonable doubt.  

 

(ii)    PLACE & TIME OF OCCURRENCE : 

 [ HOUSE OF DECEASED & CIRCUMSTANCES] :  

 

19.  PW-1 Smt. Bahamoni Jaria‟s evidence shows that the occurrence 

took place, at about 7 p.m., at her home situated at No.3 Jaypur Gaon, when she 

went to buy household goods at a shop at „Mangalbaria Centre‟ leaving her 

husband-the deceased Mangal Jaria, her son- the accused  Prakash Jaria, 

daughters Mariana Jaria, aged about 8 years and Ruth Jaria, aged about 5 years at 

home. She (PW-1) has further stated that when she returned home at about 7 

p.m., she found her husband Mangal dead at home. Witnessing the post incident 

scenario, she (PW-1), at once, called the neighbours including Kasu Barla (PW-2) 

and the VDP people. Her (PW-1) cross-examination, as stated earlier, reaffirmed 

her version of not witnessing the occurrence.  
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20.  The presence of accused Prakash Jaria at their home minutes 

before the actual occurrence is ascertainable from the evidence of PW-2 Kasu 

Barla, a close neighbour. According to him (PW-2), in the relevant night of the 

occurrence, the accused went to his (PW-2) house and requested him to see his 

father – the deceased, who was behaving abnormally at home, whereupon, when 

he (PW-2) went there, found Mangal Jaria dead inside the deceased‟s home, with 

injuries on the back of his neck. Thus, PW-2 did not witness the actual occurrence 

and specifically denied that the police recorded his statement. The prosecution 

has declared the witness as hostile. Corroborating the evidence of PWs 1 and 2, 

another independent witness, PW-3 Johan Kujur has stated that the deceased 

lived with the accused son Prakash Jaria at the same house and in cross-

examination, specifically stated that the police did not record his statement and 

further, that he has no personal knowledge about the occurrence. His (PW-3) 

evidence appears to be hearsay as he heard about the incident from the villagers, 

while they discussed about the occurrence. Close on the heels of evidence of PW-

3,  PW-4 Ishak Jaban has also stated that he has no personal knowledge about the 

occurrence and the police did not record his statement. He (PW-4) has simply 

seen the corpse of the deceased lying at the courtyard of the house of the 

deceased.  

 

21.  Turning to the evidence of PW-6 SI Jayanta Kalita, the 2nd I.O., it 

appears that based on the material collected by his predecessor IO PW-7 

Inspector (Retd. ) Rama Kanta Nath, the 1st IO, and having found prima-facie 

material, he submitted the charge-sheet, Ext.3, against the accused u/s 302 of the 

IPC. On perusal of the evidence of PW-7 Inspector (Retd.) Rama Kanta Nath, the 

1st IO, it transpires that he drew up the sketch map, vide Ext.5 of the place of 

occurrence and arrested the accused who was found tied by the local villagers at 

his home, where the corpse of his father Mangal was found lying. On perusal of 

the sketch map of the place of occurrence, Ext.5, it transpires that the house of 

the deceased, where the quarrel took place and the corpse of the deceased was 

found lying is indicated in mark „A‟, while the house of the accused is shown in 

mark „B‟, situated adjacently to the said house of the deceased. Thus, Ext.5, 

aforementioned, shows separate accommodation of the accused to the house of 

the deceased, which is in sharp contrast to the evidence of the PWs 3 and 4, who 

have stated that the occurrence took place at the house of the accused and PW-1, 

the wife of the deceased stated that the occurrence took place at their house. 

However, keeping in consideration of the evidence, as a whole, this Court finds 

that the occurrence took place at the house of the deceased, which is a one-room-
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house of the deceased, with a small outer veranda, which is used at the house of 

the accused-son too.  

 

22.  Situated thus, this Court finds that the occurrence took place, on 

10-03-2013, night, at the house of the deceased and the informant, where they 

resided with two minor daughters of PW-1. It further appears that  the deceased, 

was habituated to drinking alcohol, everyday, and created a scene of commotion 

at home in heavily inebriated condition, whose abnormal behaviour, in the 

relevant night, the accused forthwith reported to the PW-2, an immediate 

neighbour, the related sister-in-law of the deceased and thereafter, they found 

the deceased Mangal Jaria dead at home sustaining injury. What it apparently 

appears is that the deceased under the influence of intoxication of liquor, in fact, 

was deprived of self control and created commotion at home, at the relevant time 

of the occurrence. Even the hostile declared part of evidence of PW-1, the 

informant and PW-2 clearly reveal this fact of alcohol addict abnormal behaviour 

of the deceased and his initiation of quarrel at home, which was almost a daily 

phenomenon at his home, cannot be ignored at all.  

  

(iii) WEAPON OF OFFENCE :  

  [ NOT PROVED ] 

 

23.   With regard to the use of weapon, a stool, in the alleged act of 

killing the deceased Mangal Jaria, it transpires from the evidence of PW-7, 

Inspector (Retd.) Rama Kanta Nath, the IO, that he seized Mat. Ext.1, a wooden 

stool by Ext.1, the seizure memo, which was allegedly used in the commission of 

the offence. Ext.1, the seizure memo shows that the weapon, Mat.Ext.1, was seized 

on 11-03-2013, from the place of occurrence. Mat.Ext.1, the stool, did not contain 

any blood stain. The fact of seizure of the wooden stool, Mat.Ext.1, has come in the 

evidence of PW-1 Bahamoni Jaria, the wife of the deceased and PW-4 Ishak Jaban, 

but none of them witnessed the actual occurrence and seizing the said weapon. 

The evidence of IO (PW-7) also does not reveal that the seized Mat.Ext.1, the 

wooden stool, was sent for finger print examination or serological test. Therefore, 

though PW-5 Dr. Atul Kumar Kalita, the doctor, who performed the post mortem 

examination of the deceased, on 11-03-2013, and opined that the injuries were 

caused by blunt weapon, vide Ext.2, the post-mortem report, which injuries were 

sufficient in the ordinary course of nature to cause instantaneous death of a 

person, and stated in cross-examination that “the nature of injuries sustained 

by the deceased may be caused by fall on hard substance”. The prosecution 

has not shown the seized weapon, Mat.Ext.1, to the doctor to ascertain whether 

the nature of injuries sustained by the deceased may be caused by fall on such 
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hard wooden substance, because it was essential in view of the PW-1‟s evidence in 

her cross-examination that her husband, who was suffering from high blood 

pressure, died due to fall on the seized stool. The accused, on the other hand, in 

his statement recorded u/s 313 CrPC, also pleaded that in the relevant night of the 

occurrence, his deceased father lost his balance in heavily drunken condition and 

died by fall on a stool at home. In view of evidence of PWs 1 and 2, aforediscussed, 

in regard to the deceased‟s regular habit of drinking liquor and in consequence 

behaving abnormally at home, the possibility of his accidental fall on the stool, 

Mat.Ext.1, and sustaining fatal head injury, as the autopsy surgeon (PW-5) found 

and the accused pleaded in his statement u/s 313 CrPC, cannot be brushed aside.  

 

(iv)  SUSPICION NOT SUBSTITUTE OF PROOF :  

 

24.  It is pertinent to be mentioned that in the case of K. Prakashan –

Vs- P. K. Surenderan [ (2008) 1 SCC ( Cri) 200 ], the Apex Court held that in 

criminal trial, the burden of proof on accused required to be discharged by 

preponderance of probability, while that lying on prosecution to be discharged by 

proof beyond reasonable doubt. In the instant case, the evidence led by the 

prosecution is not consistent and convincing, as discussed above, to arrive at an 

inference to hold the accused guilty of the charge, beyond all reasonable doubt, 

whereas the prosecution evidence rather shows the possibility of the defence 

version that the deceased, in his drunken condition fell on hard substance 

resulting in sustaining of injuries which entailed his death instantaneously. There 

is, in fact, no convincing and circumstantial evidence showing that the accused 

used Mat.Ext.1, the wooden stool, in assaulting his father – the deceased Mangal 

Jaria in a quarrel, in the relevant night. Surprisingly, PWs 2, 3 and 4 have stated, 

though PW-7, the IO, denied, that their statements u/s 161 CrPC were not 

recorded.  

 

25.  Further, in the case of Ramesh Rongpi @ Rahang –Vs- State of 

Assam [ (2010) 1 GLR 599 ], the Hon‟ble Gauhati High Court held that suspicion, 

however, grave, cannot be a substitute for proof and Court should be cautious and 

the risk of allowing mere suspicion to take the place of truth beyond reasonable 

doubt. Therefore, this Court refrains from holding the accused guilty of the 

charge, aforementioned, based on mere suspicion.  

 

26.  Situated thus, this Court is of the considered opinion that the cause 

of death of the deceased Mangal Jaria was not an act of „culpable homicide‟ 

amounting to „murder‟ defined in Section 300 of IPC and therefore, the accused is 

not punishable u/s 302 or 304 of IPC, beyond reasonable doubt.  
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C  O N  C  L  U  S  I  O  N  

 

27.  For the reasons, set forth above, this Court is constrained to hold 

that the prosecution has miserably failed to prove the charge levelled against the 

accused, beyond all reasonable doubt. 

 

28.     Accordingly, the accused Sri Prakash Jaria is acquitted of the 

charge u/s 302 of IPC and set at liberty forthwith.   

 

29.     The seized stool may be destroyed in due course of law.  

 

30.   The judgment and order, as above, is pronounced in the open 

Court, in presence of the accused and the learned counsel for both the sides, on 

this the 22nd day of August, 2014, under the Hand and Seal of this Court.  

 

   Accordingly, the case is disposed of. 

 
                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE 
                                          SONITPUR :: TEZPUR 
Typed to my dictation and  
corrected by me, bearing  
my signatures on each page  : 

 
 

(A. BORTHAKUR)   
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 
          
 
 
 
 

 
* * * 

 
 
 
 
 
 
 
 
 
 
 
 

Typed by me,  
on dictation : 
 
 
(J.K. Muru, Steno ) 
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SESSIONS  CASE NO. 234 OF 2013 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

PW–1   : Smt. Bahamoni Jaria, the informant 
PW–2   : Sri Kasu Barla 
PW–3   : Sri Johan Kujur  
PW–4   : Sri Ishak Jaban 
PW–5   : Dr. Atul Kr. Kalita, the MO  
PW–6   : Sri Jayanta Kalita, the 2nd IO 
PW–7   : Sri Rama Kanta Nath, the 1st IO  
 

  LIST OF DEFENCE WITNESSES 
 

N  I  L 
 

LIST OF COURT WITNESSES 
 

N  I  L 
 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 
 

Exhibit –1  :  Seizure Memo 
Exhibit –2  :  Post Mortem Report 
Exhibit –3  :  Charge-sheet  
Exhibit –4  :  FIR 
Exhibit –5  :  Sketch Map 
Exhibit –6  :   Inquest Report 
Exhibit –7   : Dead Body Challan 
Exhibit –8  :  Case diary 
 
 

MATERIAL EXHIBIT 
 

Mat. Exhibit –1  : Stool 
 

 
DEFENCE EXHIBIT 

 
N  I L 
 
 
 
 
 
 
 
 
 
 

 

 (A. BORTHAKUR)   
 SESSIONS JUDGE, 
SONITPUR :: TEZPUR 


